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OPINION
WILLIAMS, Circuit Judge:

Patrick Lee Pillow was convicted of, among other things, conspir-
acy to possess with intent to distribute methamphetamine. See 21
U.S.C.A. § 846 (West Supp. 1999). Although Pillow's guideline
range was 188-235 months, see U.S. Sentencing Guidelines Manual
Ch.5, Pt.A (1998), he was subject to a statutorily required minimum
sentence of 240 months, see 21 U.S.C.A.8 851 (West 1981). Because
the statutorily required minimum sentence was greater than the maxi-
mum of the otherwise applicable guideline range, the district court
determined that Pillow's guideline sentence was also 240 months pur-
suant to U.S.S.G. § 5G1.1(b).

Based upon Pillow's subsequent substantial assistance in theindict-
ment and conviction of a co-conspirator, the Government filed
motions with the district court for downward departures from the sta-
tutorily required minimum sentence, see 18 U.S.C.A. § 3553(e) (West
Supp. 1999), and from the guideline sentence, see U.S.S.G. § 5K 1.1.
At Pillow's sentencing hearing, the district court granted the Govern-
ment's dual departure motions, and, over Pillow's objection, used 240
months as the starting point for calculating the extent of both down-
ward departures. Ultimately, the district court departed downward to
188 months imprisonment under both § 3553(€) and § 5K 1.1.

On appedl, Pillow argues only that the district court erred in using
240 months as the starting point for cal culating the downward depar-
ture pursuant to 8 5K1.1. More specifically, Pillow contends that after
the district court granted the § 3553(€) motion he was no longer sub-
ject to a statutorily required minimum sentence and, therefore, that

§ 5G1.1(b) no longer mandated a guideline sentence of 240 months.
Instead, Pillow argues that the district court should have used 188
months, the low-end of the otherwise applicable guideline range, as
the starting point for the § 5K1.1 departure from the guideline sen-
tence.

We conclude that § 3553(€) allows for a departure from, not the
remova of, a statutorily required minimum sentence. Thus, despite
Pillow's contentions to the contrary, he remains subject to a statu-
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torily required minimum sentence. Here, after departing downward
pursuant to 8 3553(€), the district court set the statutorily required
minimum sentence at 188 months. Because the district court could not
have departed below 188 months pursuant to § 5K 1.1, we affirm.

On September 13, 1997, Patrick Lee Pillow and his girlfriend,
Summer Hawthorne, moved to Parkersburg, West Virginiafrom Cali-
fornia. Prior to moving to West Virginia, Pillow had been buying
methamphetamine from Thomas Jerecki and then selling it via Fed-
eral Express and United Parcel Serviceto Chris Cofer in West Vir-
ginia. After learning that methamphetamine sold for a much higher
pricein West Virginiathan in California, Pillow decided to move his
drug trafficking operation to West Virginia. Once in West Virginia,
Pillow continued to purchase his supply of methamphetamine from
Jerecki's California drug organization.

On September 17, 1997, Jason Chirimbes, the operator of Pack-n-
Ship, aparcel mailing service located in El Cajon, California, con-
tacted Special Agent Loucks of the DEA about a suspicious package
that the company had received for mailing. The package was
addressed to: Pat Systems, 718 Grand Central Avenue, #161, Vienna,
West Virginia 26105. Because of the discrepancies between the send-
er'sname (i.e., the shipping label identified the sender as Larry Hill
while the preprinted label affixed to the package identified the sender
as Gracie Roach), what the sender stated the package contained (i.e.,
toys), what the package smelled like (i.e., coffee), and the amount for
which the package was insured (i.e., $100), Chirimbes informed Spe-
cial Agent Loucks that he had opened the package in accordance with
Pack-n-Ship's business policy. Chirimbes advised Special Agent
Loucks that the package contained what appeared to be drugs.

Shortly after receiving the information from Chirimbes, Special
Agent Loucks obtained possession of the package from Pack-n-Ship.
The DEA's subsequent investigation revealed that the package con-
tained 2,264 grams of marijuana and 268.7 grams of methamphet-
amine. The methamphetamine was located within another box in the
package that also contained coffee.1 Special Agent Loucks contacted

1 Coffeeis commonly used by drug traffickers to disguise the odor of
illegal drugs from police dogs trained to alert to such substances. See,
e.q., United Statesv. Scales, 903 F.2d 765, 767 n.3 (10th Cir. 1990).
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Specia Agent Manchas in West Virginia, who agreed to arrange a
controlled delivery of the package. The package was then sent to Spe-
cial Agent Manchas, and a surveillance of the Mailrooms Plus facility
located at 718 Grand Central Avenue was established.

On September 18, 1997, ared Ford Probe pulled into the parking

lot at the Mailrooms Plus facility in question. Hawthorne exited the
car, which was driven by Pillow, and entered the Mailrooms Plus
facility, where Special Agent Manchas was working in an undercover
capacity. Hawthorne asked Special Agent Manchas whether a pack-
age had been delivered to Box 161. Special Agent Manchas presented
Hawthorne with the package that had been intercepted at the Pack-n-
Ship in California. After taking possession of the package, Hawthorne
exited the Mailrooms Plus facility and, along with Pillow, was imme-
diately arrested and taken into custody.

Hawthorne agreed to cooperate in exchange for immunity. Among
other things, Hawthorne testified before afederal grand jury about
Pillow's involvement with Jerecki and his reason for moving to West
Virginia. On October 7, 1997, Pillow was charged in a two-count
indictment. Count One of the indictment charged Pillow with conspir-
acy to possess with intent to distribute methamphetamine in violation
of 21 U.S.C.A. § 846 (West Supp. 1999). He was charged in Count
Two of the indictment with possession with intent to distribute
methamphetaminein violation of 21 U.S.C.A. § 841(a)(1) (West
1981) and 18 U.S.C.A. § 2 (West 1969). Despite severa offers, Pil-
low declined to plead guilty. The day before histrial, the Government
filed an information pursuant to 21 U.S.C.A. § 851 (West 1981),
asserting that Pillow previously had been convicted of afelony drug
offense and, therefore, was subject to a statutorily required minimum
sentence of 240 monthsif convicted.

Pillow'stria lasted two days. Although Pillow did not testify,
Hawthorne and others testified against him. After deliberation, the
jury convicted Pillow on both counts of the indictment. Shortly there-
after, and prior to sentencing, Pillow asked the Government if he
could assist in its investigation of Jerecki.

It is undisputed that Pillow cooperated fully with the Government
in the Jerecki investigation. In addition to providing the Government
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with critical information, Pillow testified before afederal grand jury.
Indeed, Pillow's cooperation directly led to the indictment and con-
viction of Jerecki. Based upon his substantial assistance, the Govern-
ment filed motions with the district court for downward departures
from the statutorily required minimum sentence, see 18 U.S.C.A.

§ 3553(e) (West Supp. 1999), and from the guideline sentence, see
U.S. Sentencing Guidelines Manual § 5K1.1 (1998).

On June 2, 1998, Pillow was sentenced pursuant to the drug traf-
ficking guideline. See U.S.S.G. § 2D1.1. Due to the amount of drugs
involved, Pillow's base offense level was set at thirty-two. See
U.S.S.G. §2D1.1(c)(4). The district court also attributed twelve crim-
inal history pointsto Pillow, placing him in Criminal History Cate-
gory V. See U.S.S.G. Ch.5, Pt.A. With atotal offense level of 32 and
acriminal history category of V, Pillow's applicable guideline range
was 188-235 months. See id. Prior to considering the Government's
departure motions, however, the district court inquired of the Govern-
ment as to whether, given Pillow's cooperation, it intended to with-
draw the information it had filed pursuant to 21 U.S.C.A. § 851. The
Government informed the district court that it would not withdraw the
information because Pillow refused to accept a plea agreement prior
to the filing of the information. The Government noted that Pillow
only cooperated with the Government after knowing that he had been
convicted. As aresult, the Government expressed its desire that the
statutorily required minimum sentence of 240 months be the starting
point for any sentencing reduction.

In accordance with the Government's request, the district court

used 240 months as the starting point for cal culating both the down-
ward departure from the statutorily required minimum sentence pur-
suant to § 3553(e) and the downward departure from the guideline
sentence pursuant to § 5K 1.1. Pillow objected on the ground that the
starting point for the § 5K1.1 downward departure should have been
the guideline sentence, which Pillow contended was 188 months, the
low-end of the guideline range, not the statutorily required minimum
sentence of 240 months. The district court reluctantly disagreed, not-
ing that because the statutorily required minimum sentence was
greater than the high-end of Pillow's otherwise applicable guideline
range, the guideline sentence was a so 240 months pursuant to
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U.S.S.G. § 5G1.1(b).2 After overruling Pillow's objection, the district
court then departed downward to 188 months imprisonment under
both § 3553(e) and § 5K 1.1. Pillow filed atimely notice of appeal,
raising only the issue of whether the district court properly used 240
months as the starting point for calculating the downward departure
pursuant to § 5K1.1.

On appedl, Pillow contends that the district court erred in applying

§ 5G1.1(b). To give due deference to a district court's application of
the Sentencing Guidelines, this court reviews factual determinations
for clear error, see United States v. Daughtrey, 874 F.2d 213, 218 (4th
Cir. 1989), and lega questions de novo, see United States v. Castner,
50 F.3d 1267, 1274 (4th Cir. 1995). Whether the district court erred
in applying 8 5G1.1(b) isalegal question subject to de novo review.

Section 5G1.1 provides, in pertinent part, as follows:

Where a statutorily required minimum sentence is greater
than the maximum of the applicable guideline range, the sta-
tutorily required minimum sentence shall be the guideline
sentence.

U.S.S.G. § 5G1.1(b). On appeal, Pillow argues only that because the
district court granted the Government's motion under § 3553(€), he
was no longer subject to a statutorily required minimum sentence.
Accordingly, Pillow contends that § 5G1.1(b) no longer mandated a
guideline sentence of 240 months. Instead, Pillow argues that the

§ 3553(e) motion restored the otherwise applicable guideline range
that would have applied absent the mandatory minimum sentence. We
disagree.

2 The district court stated that it would have departed below the guide-
line sentence to a sentence of 140 months had the starting point for the

§ 5K1.1 departure been, as Pillow contended, within the otherwise appli-
cable guideline range. Notwithstanding that statement, the district court
also stated that it could not justifiably depart below the statutorily
required minimum sentence to a sentence of less than 188 months.
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Section 3553 provides adistrict court with the authority to depart
below a statutorily required minimum sentence as follows:

Upon mation of the Government, the court shall have the
authority to impose a sentence below alevel established by
statute as [a minimum sentence so as to reflect a defen-
dant's substantial assistance in the investigation or prosecu-
tion of another person who has committed an offense. Such
sentence shall be imposed in accordance with the guidelines
and policy statementsissued by the Sentencing Commission
pursuant to section 994 of title 28, United States Code.

18 U.S.C.A. § 3553(€e) (West Supp. 1999). Asthe plain language of
the statute makes clear, § 3553(€) allows for a departure from, not the
removal of, a statutorily required minimum sentence. See Melendez
v. United States, 518 U.S. 120, 128 (1996) (describing § 3553(€)
motion as a departure). That the resulting "sentence”" must be imposed
in accordance with the Sentencing Guidelines and policy statements
does not mean, as Pillow contends, that the resulting sentence
becomes the guideline sentence and, therefore, the starting point for
the 8 5K 1.1 departure. Rather, the phrase simply means that the dis-
trict court's discretion in choosing a sentence after the Government
moves to depart below the statutorily required minimum sentenceis
constrained by the Sentencing Guidelines and policy statements. Spe-
cifically, the district court should use the factorslisted in

§ 5K1.1(a)(1)-(5) asits guide when it selects a sentence below the sta-
tutorily required minimum sentence. See Melendez, 518 U.S. at 129
& n.10 (noting that the Application Notes to the Sentencing Guide-
lines suggest that adistrict court should consider the § 5K1.1(a) fac-
tors in determining the extent of a departure below the statutorily
required minimum sentence). Thus, while Pillow's statutorily
required minimum sentence was lowered to 188 months, it was not
eliminated. Accordingly, despite Pillow's contentions to the contrary,
he remains subject to a statutorily required minimum sentence.

As support for his argument that he is no longer subject to a statu-
torily required minimum sentence, Pillow erroneously relies on the
only other mechanism for obtaining relief from a statutorily required
minimum sentence, the "safety valve." See 18 U.S.C.A. § 3553(f)
(West Supp. 1999); seealso U.S.S.G. § 5C1.2 (listing safety valve
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criteria). Although a criminal defendant who satisfies the criteriain

§ 3553(f)(1)-(5) is no longer subject to an otherwise applicable statu-
torily required minimum sentence, that fact is of no help to Pillow.
First, Pillow was sentenced pursuant to § 3553(e) (substantial assis-
tance), not § 3553(f) (safety valve). Second, Pillow, because of his
prior drug related convictions, is not eligible for sentencing under the
safety valvein any event. See 18 U.S.C.A.8 3553(f)(1) (providing
that a defendant with more than one criminal history point is not eligi-
ble for relief under the safety valve). Finaly, and most telling, while
§ 3553(e) provides for a sentence "below" a statutorily required mini-
mum sentence, j.e., a departure, § 3553(f) provides for a sentence
"without regard" to any statutorily required minimum sentence. Thus,
unlike § 3553(e), under which Pillow was sentenced, the plain lan-
guage of § 3553(f) specifically provides that a defendant who meets
the requisite criteriais exempt from any statutorily required minimum
sentence.

In conclusion, we reject Pillow's sole argument for why the district
court erred in applying § 5G1.1(b) because his argument is based
upon the mistaken belief that the district court's grant of the Govern-
ment's § 3553(e) motion eliminated the statutorily required minimum
sentence. Accordingly, Pillow's sentence is affirmed.

AFFIRMED
BUTZNER, Senior Circuit Judge, dissenting:

| respectfully dissent. The district court granted the prosecutor's
motion to depart from the statutory minimum sentence pursuant to 18
U.S.C. § 3553(e). JA. 45. The prosecutor erred by insisting that the
starting point for departure was the statutory minimum sentence of
240 months. Section 3553(e) does not require that the point of depar-
ture be the statutory minimum sentence. Section 3553(e) accom-
plishes three objectives. First, it authorizes a court, upon motion by
the government, to depart below "alevel established by statute asa
minimum sentence.” Second, it refers the court to the Sentencing
Commission's "guidelines and policy statements' for an appropriate
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sentence. And third, the sentence must be imposed in accordance with
28 U.S.C. §994.

Section 994 directs the Commission to promulgate and distribute
"guidelines, as described in this section, for use of a sentencing court
in determining the sentence to be imposed in acriminal case. .. ."
Pillow's guideline sentence was correctly determined to be 188 to 235
months in accordance with the Commission's "guidelines and policy
statements.”

Section 994(n) specifically provides:

The Commission shall assure that the guidelines reflect
the general appropriateness of imposing alower sentence
than would otherwise be imposed, including a sentence that
islower than that established by statute as a minimum sen-
tence, to take into account a defendant's substantial assis-
tance in the investigation or prosecution of another person
who has committed an offense.

United States Sentencing Guideline 8 5K 1.1 providesin part:
"Upon motion of the government stating that the defendant has pro-
vided substantial assistance in the investigation or prosecution of
another person who has committed an offense, the court may depart
from the guidelines." The court also granted the prosecutor's motion
which he made pursuant to this section. J.A. 44-45. The low end of
the guideline sentence was 188 months. Therefore, the district court
should have departed from 188 months--that is,"from the guidelines’
--in order to comply with the mandatory provisions of § 5K1.1.

The court stated: "1 had contemplated a reduction from 188 months
to 140 months as a three-point reduction, but since we do have the
mandatory minimum of 240 months and that must be my beginning
point, | cannot go to a sentence aslow as | had contemplated.” My
analysis would have enabled the district court to achieve a sentence
of 140 months. This position is also consistent with, and supported
by, USSG § 2D1.1, comment. (n.7):

Where a mandatory (statutory) minimum sentence applies,
this mandatory minimum sentence may be "waived" and a
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lower sentence imposed (including a sentence below the
applicable guideline range), as provided in 28 U.S.C.
§994(n), by reason of a defendant's "substantial assistance
in the investigation or prosecution of another person who
has committed an offense.” See § 5K 1.1 (Substantial Assis-
tance to Authorities).

Although the prosecutor moved for departure under both 18 U.S.C.
§ 3553(e) and USSG § 5K 1.1, he treats the two departures as a uni-
tary system of departure. In truth, they are not unitary; instead they
are separate departures, each with its own terms and function.
Melendez v. United States, 518 U.S. 120 (1996).

Other difficulties with the prosecutor's position are readily appar-

ent. The prosecutor relies on USSG § 5G1.1 which applies to sentenc-
ing on a single count of conviction. Pillow was convicted on two
counts. The correct sentencing procedureis § 5G1.2, Sentencing on
Multiple Counts of Conviction. Even if § 5G1.1(a) and (b) are incor-
porated into 8§ 5G1.2 by § 5G1.2(b), the statutory minimum sentence
isnot "required by law" because the district court has departed from
the statutory minimum sentence, and it is no longer in existence.

Because | would remand for resentencing, | respectfully dissent.
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